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	What policy options have been considered?  Please summarise the costs, benefits and impacts relating to each of the option below and indicate whether a preferred option has been identified.

1. Do nothing

2. Voluntary agreement among parties

3(a) Amend Veterinary Practice Act 2005 to exclude specific activities  

3(b) Amend VPA 2005 to provide for Ministerial regulation-making power to exclude activities

Preferred Option: 3(b)

	OPTIONS

	
	COSTS
	BENEFITS
	IMPACTS

	1
	Higher costs to consumers of veterinary services in the longer term. 
Not possible to quantify.       
	No need to amend legislation in the short term.
	Risk of greater restrictions in availability of veterinary services resulting in higher costs than under the other options.

	2
	Opportunity cost to Exchequer arising from official involvement in brokering initial/subsequent agreements.  Actual cost would be minimal.

	Lower costs to consumers while agreements hold compared with Option 1.

Avoids further legislation and provides a flexible framework.
	Avoids restrictions arising under Option 1, so long as agreements hold.

Disputes could lead to official involvement over time.

Lack of legal certainty and problems of enforcement.



	3(a)
	Opportunity cost to Exchequer arising from repeated changes over time to primary legislation.
	Lower costs to consumers in the longer term compared with Option 1.

Provides legal certainty.
	Inflexible legislative model leading to problems of timely response to new developments over time.

Lack of defined detailed parameters and conditions for exempted activities leading to a potential need for secondary legislation.

	3(b)
	Opportunity cost to Exchequer arising from once-off change to primary legislation. 


	Lower costs to consumers in the longer term compared with Option 1.

Provides legal certainty.

Flexible legislative model facilitating timely reaction to evolving circumstances.

Facilitates definition of detailed parameters and conditions for exempted activities in secondary legislation.  


	Facilitates an environment which enables veterinary services to be delivered by appropriately trained and qualified persons, for the legislation to be adapted to react to changing circumstances and provides the required level of legal certainty. 


A. Description of Policy Context and Objectives.

Policy Context.

1. It has been the consistent policy approach of the State to provide a primary legislative basis for regulation of the various professions.  This recognises the significance of the role played by the professions in the economic and general life of the country and ensures that the public interest is adequately safeguarded in the manner in which the professions are regulated.  On a more specific level, State regulation is required to ensure that mutual recognition obligations, arising from EU membership, are reflected in national legislation.

2. In the case of the veterinary profession, the Veterinary Practice Act 2005 (VPA 2005) replaced an outdated regulatory regime in place since 1931.  The 2005 Act provided for embodiment of current thinking in relation to regulation of professions, in particular, by bringing a greater degree of transparency to day to day regulation of the profession.  This was achieved mainly by a significant restructuring of its governing body, the Veterinary Council of Ireland (VCI), under which the in-built majority of members of the profession was removed, by providing for much broader external representation (consumer/animal welfare interests etc.).  In addition, disciplinary processes were improved and updated by providing for a scheme of proportionate sanctions, as well as ensuring external legal involvement in the handling of individual cases.  Other improvements included compulsory continuing professional development and recognition, for the first time in Ireland, of the veterinary nursing profession.
3. The 2005 Act also defines “practice of veterinary medicine” for the first time in Irish legislation. Of necessity at the level of primary legislation, the definition is quite general and broad and is therefore open to differing interpretations in relation to a range of ‘fringe’ activities.  
Policy Problem (issue requiring to be addressed).

4. In the period since the coming into law of the VPA 2005, the VCI has raised concerns about the legal position of a number of activities carried out on animals.  These are listed in Appendix 1, but the common thread running through all is that they have traditionally been performed by non-veterinarians.  The VCl’s view is that at least some of the ancilliary activities concerned are inadvertently encompassed by the definition of “practice of veterinary medicine” in Section 53 of the Act.  The VCI, however, recognised that the activities concerned are capable of being carried out by appropriately skilled and trained persons.
5. From a policy perspective, the Department is quite clear that, when drafting the 2005 Act, it had not intended to reserve to that profession activities which had for many years been performed quite satisfactorily by farmers or other appropriately skilled persons.  However, the Department recognises that the legal definition of “practice of veterinary medicine” in the Act, which, of necessity, at the level of primary legislation, is expressed in quite broad and general terms, could potentially create confusion and possibly lead to disputes in the Courts between veterinary practitioners and practitioners of the activities listed in the Appendix.  Accordingly, the Department believes that the issue must be addressed.

6. In terms of the activities at issue, the Department is conscious of the need, on the one hand, to protect animal welfare, by ensuring that animals are not subjected to inappropriate intervention by untrained or inadequately trained persons.  On the other hand, it is also quite clear that there are a variety of tasks in relation to the care and welfare of animals which have for many years been carried out without difficulty by farmers or others possessing the required skill sets and training.  It is therefore possible to distinguish between situations requiring the intervention of a veterinary practitioner or nurse from those where a person with appropriate skills and experience can perform the task without creating any difficulty for the health and welfare of the animal or indeed the person performing the task. In any event, where the person called out to perform a task identifies an issue requiring intervention by a vet, it is the practice to make this known to the animal owner.  
7. The Department also recognises, however, that issues could arise about the extent to which a non-veterinarian should intervene in relation to a particular field of activity.  Accordingly, it feels that it would also be beneficial to define appropriate parameters in relation to each activity and to lay down minimum training requirements for the persons concerned.  The Department notes that this has been the approach followed in the UK under which particular activities are, subject to specified conditions, excluded from being reserved to veterinarians.  
Statement of Objectives.

8. The Department’s objectives in addressing this issue are to ensure that:

· only practices, which, at a given time, require the skill and expertise of veterinary practitioners or veterinary nurses, are reserved to those professions;

· legal certainty is brought to this area;

· unnecessary costs are  not imposed on farmers and other animal owners ;
· the welfare of animals or the animal health status of our animal population is not adversely affected. 

B. Identification of Policy Options.

9. Option 1 – do nothing

This would involve the absence at this stage of further legislative change or other intervention by the State, thus allowing the status quo to continue.  However, the need for further action could not be ruled out in the future as a result of disputes or Court judgements.
10.  Option 2 – Resolve by voluntary agreement among parties.

The Department would try to broker an agreement between the parties and interests involved so that each would formally agree on the range of activities the other group could perform.

11.  Option 3 – Legislation

Option 3a – this would involve an amendment to the VPA explicitly exempting from the scope of the VPA 2005 the list of activities which have to date been identified.

Option 3b – this would involve an amendment to the VPA 2005 by making provision for Ministerial regulation-making powers to provide that specified activities could, subject to appropriate parameters and conditions, be performed by persons other than veterinary practitioners or veterinary nurses. 

C. Analysis of the Costs, Benefits and Impacts of each Option.       

12. Option 1 – do nothing.

The Department, having consulted with the Office of the Attorney General, believes that a real difficulty has been identified in that there is an absence of legal certainty with regard to the performance of certain activities. Therefore, it does not believe that this option is worthy of serious consideration and it is being included in the RIA for benchmarking purposes only.  It is felt that this option would also be the most likely to lead to increased costs for farmers/other animal owners because of the risk, in the event of a dispute, of the Courts interpreting  the current broad definition of veterinary practice in a way that reserves the activities, currently at issue or identified in the future, to veterinary practitioners.  As such, it is the most likely to impose additional costs on owners of animals and, accordingly, adversely affect national competitiveness.   

13. Option 2 – Resolve by means of voluntary agreement between the parties.

Costs: 

Opportunity cost associated with the negotiation of an initial or subsequent agreement.

Benefits:
(1) Avoidance of the need to go through the legislative process. 

(2) Provides a flexible framework which could be re-negotiated and

adjusted over time.

(3) Likely to succeed in minimising costs to farmers/other animal owners compared with ‘Do Nothing’ option.  

Impacts: 
(1) Lack of legal certainty and consequent problems of enforcement.

(2) Possible disputes in the future drawing the Department into an ongoing mediation role.

(3) There is no guarantee that all of the parties would abide indefinitely by any such agreement.

14. Option 3a – amend Act to exclude specified activities:
Costs:

Costs associated with making not just initial primary legislative change, but also subsequent primary legislative changes.

Benefits: 

(1) Provides legal certainty at a point in time.

(2) Likely to minimise costs to farmers/other animal owners compared with ‘Do Nothing’ option.

Impacts:

(1) As circumstances evolve into the future, the list of ‘exempted’ activities is likely to become out of date over time, leading to the need for further amending primary legislation.

(2) Lack of defined detailed parameters and conditions for exempted activities defined in primary legislation.

15. Option 3b – Amend Act to provide for Ministerial Regulations to exclude specified activities. 

Costs: Costs associated with making primary legislative change.

Benefits: 

(1) Provides maximum legal certainty over time.

(2) Likely to minimise costs to farmers/other animal owners compared with ‘Do Nothing’ option.

(3) Enables parameters and conditions to be appropriately defined.

(4) Provides greater flexibility when compared with Option 3a.

Impacts:

More likely than other options to provide a flexible model for exempting with maximum legal certainty.  

Summary and Preferred Option.

16. As indicated, it is felt that, since a real problem has been identified, Option 1 is not a real runner and of all the options is most likely to disadvantage national competitiveness in the long run.  This is as a result of the likelihood of a greater range of activities being reserved to veterinary practitioners, who, understandably, would, in the absence of competition, provide a more costly service than other less qualified service providers that could quite satisfactorily deliver the service concerned.  

17. While Option 2 enjoys the benefit of avoiding the need to enact further primary legislation, nonetheless, it lacks legal certainty which the Department believes is important for this area.  For example, if a member of one of the parties to the agreement or a person broadly falling under their umbrella, but not a party to any agreement, were to challenge the legal right of a practitioner of one of the activities at issue (e.g. physiotherapy) to perform this activity, it could undermine the entire agreement. In any event, the Department would be likely to be forced to become involved in further mediation, which, in the event of failure, could result in civil actions.  Accordingly, this Option fails one of the important objectives of the Department in addressing this issue viz. legal certainty and therefore it is not recommended.

18. Both of the other 2 Options (i.e. Options 3a and 3b) are potentially capable of delivering a model under which the activities concerned could continue to be performed by current service providers. To that extent, they are more or less on a par in terms of effects on national competitiveness, rural communities, North/South/East/West relations, and the rights of citizens and compliance burdens: In essence, not unduly restricting access to the services at issue will contribute positively under all of the headings, when compared with the alternative.  
19. With regard to Options 3a and 3b, the main advantages offered by the latter over the former are that:

· It provides for a more dynamic model enabling the list of exemptions to be amended over time to reflect changing circumstances, including technological developments;
· It avoids the need for subsequent primary legislation;
· It provides a more suitable legal model for defining the parameters and conditions associated with each exemption.

20.  Accordingly, Options 3b is recommended as the preferred Option.

D. Consultation.

21. The Department has carried out consultations with a range of affected parties: the Veterinary Council of Ireland (the regulatory body for vets and vet nurses), Veterinary Ireland (the representative body for vets), the Irish Society of Chartered Physiotherapists, the Equine Dental Association of Ireland, the Farm Relief Service and the Irish Master Farriers Association.  Consultations have also taken place with the Office of the Attorney General and the Department of Health and Children.

22. In essence, the affected parties are satisfied with the broad approach being proposed by the Department to bring legal certainty to this area and to enable specific activities to be carried out by persons with the requisite competence.  In a number of cases, the affected parties recognise that defining the parameters and conditions (including, where appropriate, minimum educational/training/competence parameters) to be associated with each activity will assist in the development of the discipline in question.

23. However, while the VCI shares the broad objective of bringing greater legal certainty to this area and initially did not have a difficulty with an amendment to the VPA 2005, it has more recently indicated that it would prefer the matter to be addressed in the forthcoming Animal Health and Welfare Bill, which is currently at drafting stage.  Veterinary Ireland has expressed a similar view in this regard to that of the Veterinary Council.  Bearing in mind the legal opinion received from the Office of the Attorney General, the Department has advised the VCI that their proposal does not represent a viable option, particularly since the key legal issue requiring to be addressed arises from the definition of “practice of veterinary medicine” in the VPA 2005 and can only be addressed via an amendment to the Act.  The Department has also advised the VCI that it does not accept its view that the approach of amending the 2005 Act could cause confusion.  The VCI has accordingly reserved its position pending sight of the draft legislation. 
E. Enforcement and Compliance.

24. Currently, the VCI, given its function of day to day regulation of the veterinary profession (including veterinary nursing), is charged with the role of enforcement of the VPA 2005.  It is envisaged that this situation would continue since it is a core function of the VCI to ensure that activities which are appropriate to be reserved to vets are not carried out by un-qualified persons.  However, it is not foreseen that the VCI will be required to intervene in issues relating to ‘exempted’ activities (i.e. activities exempted by Ministerial regulations from being reserved to vets or vet nurses), except insofar as it has responsibility for ensuring that persons practising the exempted activities do not perform activities  reserved to registered persons.   The VPA 2005 already makes provision for summary prosecutions being initiated by the Minister for Agriculture, Fisheries and Food, in addition to the VCI, and the intention is that the Department will be responsible for enforcing compliance with the conditions associated with the exempted activities.  It would, in general, be foreseen that education, training and skills requirements appropriate to each activity would, in the first instance, be addressed by professional or other bodies associated with each activity.     
F. Review.

25. The success of this proposed measure will be measured by:

· Services in relation to animals, not requiring the expertise of veterinary practitioners or veterinary nurses, continuing to be available to farmers/other animal owners from appropriately trained persons;
· A well regulated regime governing the provision of ‘ancillary’ services for animals;
· Maintenance of current high standards of animal health and welfare;
· Absence of disputes.
G. Other Issues covered in the Draft Bill.

26. The Veterinary Practice Act 2005 represented the first major overhaul of legislation governing professional regulation in more recent times.  In the interim, legislation governing regulation of other professions, such as doctors and pharmacists, has been enacted.  At the same time the VCI has gained experience of implementation of the 2005 Act and has put forward a number of suggestions to adjust aspects of the Act to take account of more recent legislation, to make regulation more effective and make certain provisions clearer.

27. Consequently, this legislative opportunity is being availed of in order to address these issues and thus bring the 2005 Act fully up to date. In summary, the amendments relate to; refinement of the investigative and disciplinary processes; providing for a broader range of registration options in the case of veterinary nurses; facilitating greater efficiency for the carrying out of the Council’s business in terms of quorums and filling casual vacancies; and enabling the Council to make provision for indemnity insurance.  Another group of amendments relate to minor aspects of the operation of EU mutual recognition obligations. These arise from issues raised with the Department by the European Commission concerning an earlier transposition of an EU Directive governing free movement (Directive 2005/36/EC).  Further information on all of these amendments is given in Appendix 2.                         

       APPENDIX 1 

List of activities identified to date:

Microchipping of Companion Animals

Farriery

Scanning of Cattle and Sheep

Bovine Hoof trimming

Physiotherapy

Equine Dentistry                 

Appendix 2

Detail of other issues covered in the draft legislation.

Disciplinary processes.

It is proposed to amend a number of aspects of the disciplinary processes to bring them into line with more recent legislation governing regulation of professions (Medical Practitioners Act 2007, Pharmacy Act 2007):

· Amendment of the definition of “professional misconduct” so that it is not just limited to issues arising directly from veterinary practice, but is capable of embracing other issues which could bring the profession itself into disrepute;

· Enabling the Council itself to have a greater range of choice in terms of sanctions to be applied arising from an unfavourable finding by its Fitness to Practice Committee (FTPC); currently, it is only where the FTPC has made an explicit finding of ‘unfitness to practise’ that the Council may apply any of the sanctions of removal, suspension or attachment of conditions.  This is not in line with more recent legislation governing the medical and pharmacy professions and it is proposed to enable the Council to impose any of the sanctions provided for where there not necessarily an explicit finding of unfitness to practise   – it has been emphasised to the Council that in exercising these functions, it will, nonetheless, have to ensure that its sanctions are proportionate to the case; 

· Removing the requirement for the Council to have to get a sanction of ‘Advice, warning or censure’ confirmed by the High Court where the person complained against has not appealed its decision.  Mandatory High Court confirmation would remain for more serious sanctions (removal, suspension, attachment of conditions etc.).

Other amendments in this area relate to extending the period of time allowed to the Council to investigate complaints (from 2 to 4 months) and to remove any doubt about the scope of the complaints procedure as it applies to veterinary nurses (the provisions already in the Act for veterinary practitioners are repeated for veterinary nurses).

Powers of entry. 

In terms of its investigative functions, authorised officers of the Council are currently obliged to get a Search Warrant from the District Court (unless consent to entry is given) to enter any premises.  The Council has been concerned that this unduly hinders its effectiveness and accordingly it is proposed to limit the Search Warrant requirement to domestic dwellings only, i.e. in line with the powers generally available to authorised officers of the Minister.

Indemnity Insurance.

It is proposed to give the Council power to make regulations to make it mandatory for all or specified types of practitioner to have indemnity insurance. This is in line with practice in the legal field. Practitioners employed by the State will be exempted from this requirement.

Recognition of non-national veterinary nurses.

The Veterinary Practice Act 2005 formalised the status of veterinary nursing in Ireland for the first time.  The proposed amendments relate to extending the range of recognition possibilities for non-national veterinary nurses to facilitate recognition by the Council of (i) appropriately qualified applicants from 3rd Countries and (ii) veterinary nurses from abroad whose expertise is required in the training of student veterinary nurses.  These provisions mirror arrangements already in place under the Act for veterinary practitioners.

The Council itself.

· It is proposed to reduce the quorum for meetings from 10 to 8 to address practical difficulties the Council has had in achieving a quorum in certain cases.

· It is proposed to enable a replacement for an elected member, who resigns during the term of office of a Council, to be appointed without the need to go through a further election process. Under the amendment the Council would nominate a person, eligible for election, for appointment by the Minister. 

EU requirements.

National legislation governing the professions is required to embody relevant EU legislation relating to free movement. The relevant EU Directive 2005/36 was transposed via SI 745/2007 which amended S 43 of the Act.  Following the transposition of this Directive, the Commission raised 3 minor issues relating to the procedures put in place under National legislation.  We gave a commitment to the Commission that these issues (relating to the status of a person, wishing to provide cross-border services, in the ‘home’ jurisdiction and time limits for applications) would be addressed. 
On legal advice (in particular, to codify the statute book), it is also proposed to restate in full in the Act the relevant EU provisions which are currently contained in secondary legislation (statutory instrument). 

Other issues.

The draft Bill will also contain a number of other amendments by way of clarifying existing provisions where legal advice has indicated there may be some doubts (that time bound registration is possible, where appropriate, State employed practitioners are not subject to premises accreditation requirements), as well a number of purely consequential and cross-referencing amendments. 
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